
RECE~VED
CLERK’S OFFICE

BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD MAR 292004

BARBARA STUART andRONALD
STUART,

Complainants,

v~

FRANKLIN FISHERandPHYLLIS
FISHER,

Respondents.

)
)
)
)
)
)
)
)
)

STATE OF ILLINOIS
Pollution Control Board

No. PCB 02-164
CitizenEnforcement

To: DorothyM. Gunn
Suite11-500
100 W. RandolphSt.
Chicago,IL 60601

Barbara& RonaldStuart
213 E. CorningRoad
Beecher,IL 60401

BobbyPetrungaro
14 W. Jefferson,Room200
Joliet, IL 60432

BradleyP. Halloran
Suite 11-500
100 W. RandolphSt.
Chicago,IL 60601

NOTICE OF FILING

PLEASETAKE NOTICE that I have,On March29, 2004,filed with the Office of the
Clerk ofthePollution ControlBoardthe Respondent’sResponseto Motion to Leaveto
SupplementtheRecord,a copyof which is herewithserveduponyou.

CERTIFICATEOF SERVICE

I, David G. Harding,certify thaton March 29, 2004,1 servedthe attachedMotion to
Dismissby deliveryto DorothyM. GunnandBradleyP. Halloranattheiraddressas
shownabove,andby pre-paidfirst classmail uponall othersto whom directedto their
addressesasshownabove.

DavidG. Harding
Attorneyfor Respondents
100N. LaSalleSt., Suite 1107
Chicago,IL 60602-3803
(312)782-3039

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



RECEWED
BEFORETHE ILLINOIS POLLUTION CONTROL BOARDCLERKS OFFICE

BARBARA STUART andRONALD ) MAR 292004
STUART, ) STATE OF ILLINOIS

Complainants, ) Pollution ControlBoard
)

v. ) No. PCB02-164
) CitizenEnforcement

FRANKLIN FISHERandPHYLLIS )
FISHER, )

Respondent. )

RESPONSETO MOTION TO LEAVE TO SUPPLEMENT THE RECORD

Respondent,FranklinFisher,hereinrespondsasfollows to theMotion to Leaveto

SupplementtheRecordreceivedfor filing in theoffice of theClerkof theIllinois

PollutionControlBoardon March 25, 2004:

A. GENERALOBJECTION

Respondentobjectsgenerallyasto all proposedmaterialsfor thereasonthat

hearingwasproperlyscheduledandnoticewasgivenin conformity, asto form, timing

andsubstance,with the law of theStateofIllinois. Eachpartywastherebygivenan

opportunityto presentall admissibleevidenceat thehearingof March 9, 2004.

Complainantspresentedtheircaseandrested. Respondentpresentedhiscaseandrested.

Complainantsnow seekto presentfurther“evidence”andto forcetheIPCB to continue

conductingthehearingthroughsubmissionoftestimonynot subjectto confrontationand

cross-examination,until suchdateasComplainantsmaychooseto allow thehearingto

end. No proceduralvehiclesupportsthispractice,andit is abusiveofboth theIPCB and

theRespondent.

B. SPECIFICOBJECTIONS

1. ThephotographstakenofFranklinFisher’shome(two yearsago)arenot

relevantandlack foundation(specific date,time,place,how takenandby whom and

statementofpositionandaccuratedepictionof scene).Moreover,theydo not show

FranklinFisher doinganything. Incidentally,theStuartshavecomplained,in their
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variouswritings, thatFisheris driving awaywild animals. Here,the Smartscomplain

thathe is attractingthem.

2. ThephotographsoftheStuarts’homearenotparticularlyrelevantandalso lack

foundation,assetforth above. Thereferenceto soundmeasurementsis to inadmissible

material,allegedto havealreadyexisted,but wrongfully withheld by theStuartsduring

thediscoveryprocess.

3. At thehearing,the Stuartsdeniedhavingreceivedcopiesoftheexhibits in

question,but heretheyattachthemandaskto submitnewmaterials,apparentlyto the

effectthat thecrowsdo not damageFisher’scrops. No foundationis givenfor thenew

materialsandtheydo not, in any event,statewhattheStuartsassertthat theystate. As to

thelossof incomequestion,Mrs. Stuartchoseto do somethingthatmostexperienced

attorneysareloatheto attemptwithout aspecificobjectivein mind— adverseexamination

oftheopposingpartyduringher case-in-chief.During thatadverseexaminationof

FranklinFisher,sheaskedhim aboutincomefrom melonsandcomparativeyear-to-year

incomes.Mrs. Stuartopenedthe dooron income[Transcriptpages98-102]duringher

casein chief, andsowaivedthebar. To allow onepartyto follow aline ofinquirywhile

barringtheotherfrom respondingwould be oppressiveandpatentlyunfair. Giventhe

Stuarts’professedinterestin fairnessandhonesty,this shouldnotcomeasa surpriseto

them.

4. Objectionsto Interrogatorieswereresolvedin due course. At no point has

Respondentassertedthatapropanecannonis aprivilegedwork product.As to the

accusation,Respondent’sattorneywill only saythathe hasalwaysassumedthata

HearingOfficer is theeyesandearsoftheentireBoard,andthathe expectsthatthe

Boardwill be informedasto theconductof all partiespresent,himselfincluded.

5. At hearing,respondentstipulatedto theadmissibilityofthe“Map Board,”with

theexceptionof thebrochure,andthatobjectionextends,in theageofpersonaldesktop

publishing,evenbeyondfoundation. It maysoundglib, but it is undeniablethatif

2



advertisementswerereliable,thosewho buy advertisedproductswould all be thin

enough,rich enoughandhavewaytoo manyfriends. Are thesuggestedalternatives

effective? To answerthat questionwould requireinformationderivedfrom asourcenot

interestedin makingaprofit from thesaleoftheproduct. Without that information,to

assertthattheyareeffectiveis no differentfrom RonPopeil’s assertionthathis spray

paint resembleshair. Finally, evenif advertisementwere inherentlyreliable,thebrochure

statesanumberwhich it callsthedecibeloutput,but fails to statefrom whatdistancethat

numberis measured.Without distancefrom thesoundsource,asdelineatedin the

testimonyoftheComplainants’ownwitness,GregZak, arawdecibelnumberis useless.

WHEREFORE,Respondentrespectfullyrequeststhat Complainants’motion be

denied.

Respectfullysubmitted,

David G.
Attorneyfor Respondents
100N. LaSalleSt.
Suite 1107
Chicago,IL 60602-3803
(312)782-3039
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